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inmay interestright1. in an undividedHomestead—homestead exist
land, byaccompaniedland. An in exclusiveundivided interest

possession, the co-support right in one ofwill a of homestead
(Phillips, J., dissenting.)tenants. C.

together2. in same land.Same—two estates homestead cannot existof
separateTwo landestates of homestead cannot exist in the same

at the same time.
during3. acquireSame—remainder-man existencecannot homestead

acquire aestate. An heir entitled to the reversion cannotof life
duringinhomestead interest land existence of the widow’sthe

homestead therein.
subject4. mayJudicial sales—interest heir be to homesteadsoldof

right mayAn heir’s intenant. undivided interest land be leviedof life
upon subject rightand sold theto homestead of the widow therein.

Same—inadequacy ground setting5. consideration alone is notof for
inadequacy justifyaside a Meresale. of will not aconsideration

equity judicial sale,court settingof in aaside where there are no
irregularitycircumstances of fraud attendingor it.

subjectPartition—premises may6. partitionedbe to dower andhome-
by mayPremises partitioned subjectstead. inherited heirs be to

rightthe of dower and the homestead estate of the widow.

Appeal from the Circuit theCourt of Pike county;
Hon. Orr,Jefferson Judge, presiding.

This a billis for partition filed on Juneby appellant
20, 1895, which,and amended,subsequently origi-to as
nally amended,drawn and as subsequently Alexander

wives,Ogle and OgleHiram and their and one A. G.
Crawford, holding a mortgage theupon premises sought
to be partitioned, were made parties defendant. The
premises were owned in his lifetime Zachariahby Ogle,

intestate,died leaving widow,who a Frances Ogle, and
children,four to-wit: Alexander, Hiram and Malcolm

Ogle Nancyand McMullin,J. and one grandchild, James
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Fowler, died be-E. the of a daughter,son deceased who
Oglefore her father. Hiram purchasedAlexander and

anheirs,the thatinterests of the so each ownedother
ofhalf,undivided the and homesteadto dowersubject

the halfthe undivideduponwidow. leviedComplainant
Al-againstowned Alexander under aby Ogle judgment

thereto. TheOgle,exander and obtained a sheriff’s deed

bill,court thatfindingdismissed the the premisesbelow

homestead, that,were and as noOgle’s pro-Alexander

homestead, the execu-ceedings taken to set off thewere
tovoid,tion not entitledcomplainantsale was and was

partition.

decree ofThe is from suchpresent appeal prosecuted

dismissal.

Williams,Williams & for appellant:
A There musthomestead cannot exist in a remainder.

Plyler,a Murchison 87be of v.present right occupancy.

N. 79.C.
inresiding separate buildingsinTwo tenants common

a home-on the each be entitled topremises maysame
stead, ac-be distinct homesteadsbut there cannot two

Meguiarquired dwelling.the samethe ofby occupancy

Burr,v. 81 32.Ky.
be ato to a homestead mustThe interest entitle one

585;Saxer, 102 Ill. FeldesWatson v. v.interest.possessory
Duncan, 30 469.App.Ill.

held another.A homestead cannot be withjointly
Frees,Cornish 490.v. 74 Wis.

acannot haveBoth the and remainder-manwidow
v. Merri­in same tract of land.homestead the Merrifield

field, 526.Ky.82
existenceA estate can have no separatehomestead

it andthe title on is dependentof whichindependently
same,the the homesteadis commensurate with whether

Browningfor forfee,in the of the life or years.is owner

99Harris,v. Ill. 556.
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thana tractlargerOne an undivided interest inhaving
en­homestead, therebyis a is notby statute forallowed

thananya of a tractto claim as homestead moretitled
Huhn, 16the inamount the statute. Ward v.specified

159; Kreuz,Minn. O'Brian v. 36 id. 136.

homestead,a it is im-real estate is claimed asWhen
usedmaterial the claimant has at other timeswhether

a rightsand claimed the same as homestead. His depend
Ingleon at theexistingthe facts time the is made.levy

(Texas)Lea,v. 8 S. W. 325.Rep.

The statute the to off be­requiring homestead be set

fore the arepremises sold under execution is di­simply
rectory. A it will the salenon-compliance with not render
void, and in a in court,suit the in the exercisechancery
of its equitable ofpowers, may adjust rightsthe the par­
ties as the circumstances require,seem to and com­may

a thatpel division of of the in ofportion premises excess
homestead, Leupoldthe or a of thepayment judgment. v.

440; 11;Krause, Gerson,95 Ill. Loomis v. 62 id. Stevens v.Hol­
202;lingsworth, id. 22 Law,74 Am. & ofEng. 578.Ency.

Crawford,A. C. for appellees:
A parol partition common,of land inamong tenants

intocarried effect by possession taken each ofby party
share,his is valid and binding as to the theretoparties

and those claiming Gage Bissell,under them. v. 119 Ill.
298; Shepherd Rinks, 188; Padfield,v. 78 id. Nichols id.v. 77

Manly253; Pattee, 129; Hilyard,38v. id. Tomlin v. 43 id. 300.
A severance of possession among tenants in common

be inferred farmay from less than be re­proof would
quired to aprove sale to a stranger. Hilyard,v.Tomlin
43 Ill. 300.

Under the statute of the ofState Illinois a homestead
right householder,is not a mere toexemption given the

itbut is an estate in the land to the §1000.value of
Eldridge 474;Pierce, 456;Browning Hams,v. 90 Ill. v. 99 id.

Schultz,Hartman 101 id.v. 456.
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•A debtor has an estate of inhomestead the whole
farm, regardless quarterof section lines or numbers of

tracts,lots or to the §1000,extent of if notand worth
more Darbythan that sum the whole is v. Dick­exempt.
son, 90;4 Ill. 437;App. Schultz,Hartman v. Ill. Kitterlin101
v. Insurance Co. id. 647.134i

The estate of homestead embraces to theproperty
extent in §1000,value of and is by anynot controlled
specific degree of interest or or title in thecharacter

Itproperty. is the itselfland constitutes thewhich
homestead, and rightnot the of Hartmanoccupancy. v.
Schultz, 451; 474;Pierce, Browning101 Ill. Eldridge v. 90 id.
v. Harris, 459;id. Saxer,99 Watson v. 102 id. 585.

a such an inWherever debtor has land as caninterest
be execution,sold under and he that land withoccupies
his as a itfamily home, sale,is andexempt levyfrom

State,under the laws of this since 1873. Rev. Stat. chap.
52, 1; 475;Duncan, Browningsec. Feldes v. 30 Ill. App. v.

456;Harris, Saxer, 585; Eldridge99 Ill. Watson v. 102 id. v.
Pierce, 90 id. 474.

A sale on the inexecution of fee the homestead of a
judgment observing requirementsdebtor without the of

void,the in thatstatute behalf is so as no titleconveyto
law, and,in acapable being courtof asserted of since

663;1873, Dawson,in Bullen Stevensequity. v. 139 Ill. v.
Hollingsworth, 202; McDonald, 293;74 id. Hartwell 69 id.v.

104; 302;Conklin Foster, Wilson,id. Barrett 102 id.v. 57 v.
Kerr v. ParkSouth Comrs. 8 Biss. 276.

A homesteadmay temporarilydebtor sell his while
title,elsewhere, give goodand a and free from the lien

existing. Flynn,of then Moore 135 Ill.any v. 74.judgment

Magruder the of theopinionMr. deliveredJustice
court:

in consisted of 160 acres. WhenquestionThe farm
it,the title to diedfeeOgle, simpleZachariah who owned
it athe as14, 1888, occupied uponhe houseon December
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theuponhimby wasoccupiedresidence. The house so
hedeath, wasand at hisBeforehalf of the farm.west

antoentitleda anda had wasfamily,householder and
inin of §1000.00to the extent valueestate of homestead

allandhomestead,thereon. Hisbuildingsthe farm and
attachment,fromtherein,titleright exemptand were

the Exemptionin 1 ofetc., as sectionprovidedjudgment,
1865).(2 ed.—p.& Stat.—2dact. Starr Cur.

survivedOgle,the of ZachariahOgle,Frances wife
halfthe westhim, uponto in houseand continued live the

after the deathcontinuedexemption”of the farm. “Such
herself, as shelongasof her husband for the benefit of

children,homestead, and of herto theoccupycontinued
age,became oftwenty-one yearsuntil the childyoungest
thesection 2 ofin the ofprovisionsaccordance with

1871).(2 & Stat.-—2d ed.—p.Homestead act. Starr Cur.
children, andOctober, 1891, herIt in all ofthatappears

Ogle,that time Malcolmage.her of Atgrandson, were
Fowler, herson, grandson,and E.her Jamesyoungest

the farm to theirinterest intheir two-fifthsconveyed
MayHiram Onbrothers, Ogle Ogle.Alexander andolder

herMcMullin,29, conveyed1893, daughter, Haneyher J.
theand Hiram. Atone-fifth to said Alexanderinterest

date, theOgle Ogleand Hiram ownedlatter Alexander
thereof,farm, subjecteach an one-halfundividedwhole

§950.00,thereon, 1893,21, formortgage Maya datedto
oneinterest, them tobycent executeddrawing perseven

widow, Fran-the of theCrawford, subjectand to dower
rightand to her of homestead.Ogle,ces

had a husband1893, McMullin,May 29,On Mrs. who
herhome, and notin her withfamily,and lived own

in a househisOgle familyHiram livedmother. with
this housefarm. wasthe half of the Whethereastupon

thereafter, notdoesdeath,father’s orbefore hisbuilt
agree-of an oralthere in pursuancebut he livedappear;

brother, Alex-and hishimselfment for betweenpartition
take the east halfhe tothe terms ofander, which wasby
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and Alexander the farm. ofwest half of the The right
Alexander to half thesubject, however,the west was to
right of as sheoccupancy by longthereof his mother as
lived. Ogle 1893,Alexander in forand some years prior
thereto, a farm is “Snycultivated in what called the
bottom,” eightabout miles from the home abovefarm

own,referred itto. This farm he did but had leasednot
from the owner thereof. it wifeuponHe lived with his
and time,children of althoughmost the he also lived
with his inmother the the half thehouse west ofupon
home singlefarm a of Oglethe time. Malcolm apart was
man, and the samelived in house his mother a por-with

death,tion of the time before her occurred on Aprilwhich
10, 1894, but when he isjust bylived there not shown

evidence;the clear, however,it is that livehe did not

there while the in the onepremises were ofoccupancy
Frank Black, widow,a tenant of the Frances asOgle,

hereafter stated.

The againstobtained aappellant judgment Alexander
Ogle 16,for before a the onjustice peace$116.00 of June
1893, and, bona, transcriptnulla aafter execution returned
was filed in the court Pike on Decembercountycircuit of
11,1893, and theand an execution was issued levied upon
undivided Ogleone-half interest of said Alexander in said

farm. The theso levied sold sheriffpremises wpon bywere
on 24,1894, for the afore-February $145.45 under execution

and,said to beennot redeemed fromappellant, having*

such sale the were tostatutory period, conveyedwithin
27,deed,appellant Maysheriff’s dated 1895.by

being the anseeks as ofAppellant partition, owner
in questionundivided of the premises byone-half virtue

Ogle,of Alexander claimshis sheriff’s deed. Appellee,
alleged ground,that thethe sheriff’s was void uponsale

that, the of thejustice peacewhen the fromtranscript
court, the and salelevywas filed in the circuit and when

as home-made, occupyinghe the hispremiseswere was
less thanstead, $1000.00.and were worthpremisessaid
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theinthe homesteadNo here taken to set offsteps were
thebymanner statute.prescribed

judgmentof theA sale of the homesteadon execution
of the statuteobserving requirementsdebtor without the

oftitle, capablein that behalf is as to noconveyvoid so
(Bullen Ill.Dawson, 139being in a v.asserted court of law.

cited).633, prem­and there the homesteadcases Where
§1000.00, againstaises are not more than judgmentworth

them, and,the the debtoris no lien uponowner when
them, freethat extentsells the takes them topurchaser

theall tofrom liens. The debtor’s homesteadjudgment
levyextent of in and forcedexempt§1000.00 value is from

(Asher Mitchell, 480; Leupold Krause, 95 id.sale. v. 92 Ill. v.
547).440; 588;Halliday v. Hess, May,147 id. 163 id.Bach v.

The testimony altogetheris not clear as to the value
of the interest upon; Oglelevied Alexander and Hiram
paid about for the three-fifths§900.00 interest purchased
by 1893,them in 1891 and that is to forsay, about §300.00
each one-fifth. No other in theproof of value appears
record. At these figures, the of farmvalue the whole

not §1500.00,would be over and after the mort-deducting
gage of interest,§950.00 and the half leviedundivided

beupon $500.00;would worth only about and counsel
for appellees estimates the of thevalue whole premises

theupon basis of the atamounts purchaseswhich these
made.were

There is conflict in the authorities question,theupon
there can be awhether homestead in an undivided inter­

land,in or, words,est in other an in co-­whether estate
tenancy rightwill asupport of homestead in one of the
co-tenants, or whether homestead can anexist in es­only
tate in severalty. on Homestead and Ex. secs.(Thompson

134-138).180-189; onWaples Homestead and Ex. pp. We
are inclined to the thatopinion, interest,an undivided ac­
companied by exclusive possession, will the home­support

(Herdmanright. Cooper, 589;stead v. 29 Ill. App. Kaser v.
Hass, 406;27 Minn. Freeman on Co-tenancy and Par. sec.
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Homestead,54; 181).Thompson on and Ex. objec­sec. The
tion, usually urged against aallowing estatehomestead
to attach to an interest, is, that, settingundivided in off
the homestead, rightsthe of inter­maybethe co-tenants
fered with, and the homestead,set off as aparticular part,
might, on fall topartition, one of the other co-tenants.
But this ais matter of thewhich other co-tenants alone
can and,complain, if rightstheir are respected, persons
who are not co-tenants, cannot The is toobject. object
protect the portion sales,set off from levies andjudgment
and not to give an title Theassured thereto. co-tenant
of the claimant of a lat­questionhomestead cannot the
ter’s “right acquireto a homestead interest in the prop­
erty, so long as such allenjoyco-tenant is allowed to
his rights and in aprivileges and to said asproperty

(Tarrant 149).co-tenant.” Swain,v. 15 Kan.
We not, therefore,do regard fact,the that Alexander

Ogle’s interest in the farm an one-halfwas undivided
thereof, as homestead,amilitating against his claim to
if in other righthis thereto is established. Es-respects

ispecially so,this in arrangementof the hisview with
brother, theHiram, half,of the other asowner undivided

ato partition, givewhich was to the half to Alex-west
ander and the this, however,east half to Hiram. theOf
judgment creditor had no notice.

that,Nor can it adoubted,be if Alexander did have
void,homestead, itabsolutelythe sheriff’s sale of it was

being question,less in thanvalue The which$1000.00.
it decide,has been difficult us to is the questionmost for
whether ifhis of the heoccupancy premises, occupied
them, a bring require-was of such kind as to it thewithin

noticed,ments of the statute as to homesteads. It will be
that levythe of the and the andfiling transcript, upon

insale of the all took the lifetime of hisproperty, place
mother, the of Zachariah The homesteadOgle.widow

continued her benefit after her husband’sforexemption
true, assigneddeath. It is that her homestead neverwas
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to by permittedher formal but she wasany proceeding,
theofhalfby the reside in the on thesons to house west

oftimefarm, from theand to receive the rents thereof
Itdeath. washer husband’s death to the of her owndate

such.asregardedcalled her homestead and treated and
son, Alexander,Sometimes the house withoccupiedher

furnitureher, and called it his homestead. He had some
hetimethere of theremoved,which he never but most

eightdistantlived his another farmfamily uponwith
Oglemiles, he Franceswhich rented and cultivated. Mrs.

yearsseems to in the laterduringhave been feeble health
Indiana,inlife, visitingof her and her timespent some of

McMullin;and some of her time her Mrs.daughter,with
but the lastDuringshe never abandoned the premises.

Mc-life,six months of her she at the house of Mrs.was
4,Mullin. 1893,On November she leased the homestead

herBlack,to one Frank them aspremises occupiedwho
tenant until Aprilfour or five before her death ondays
10, daughter,1894. This lease made for her herbywas

McMullin,Mrs. and the forpaidrent Blackpaid by was
her use to Hiram Ogle, and not to Alexander. While

livingBlack theoccupied premises,, OgleAlexander was
hisupon bottom,”farm in the take“Sny and did not

of apossession left,the homestead until Black and until
days beforefew his mother’s death.

While Black was in as tenant, thepossession transcript
filed, and levied,the execution issued andwas was and

the sale was made. this wasSurely, during the exist-
ence of the homestead inright Ogle, duringMrs. and

possessionthe of the homestead her.by rightsWhatever
homestead,Alexander had in the even he occupiedwhen

it mother,with his subordinate to herwere homestead
rights. son,She youngestwas the householder. Her
Malcolm, have lived hermay upwith to the time of the

But, not,lease to Black. whether he did or she was not
fact,of her the thatdeprived byhomestead her children

of age, and, one,were to and hadexcept lived themselves
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is asfamilies of their “A childrenown. widow without
much to her husbandentitled retain the homestead of

herself,children,as itmayone for she withoccupywith
if it more con­servants, alone,or if she chooses. But is

her, whyvenient reason there sheor for what isprofitable
another,not let it for a term of until shemay to years,

(White 394).Ill.Plummer,return it?” 96may wish to to v.
If the one the execution hadcase was wherepresent

aOgle,been the homestead estate of Mrs.levied upon
case, thebe In suchquestion presented.different would

theand of effect. Butand sale be void nolevy would
son,an a andquestion is, havingadult wifehere whether

cultivatingin a dis-engagedchildren his andof own
can, the homesteadfarm, occupyingtant by occasionally

mother, wife, leavingsurvivingof his father’s or byhis
homestead,in claim hersome of his furniture his mother’s

aown, or claim to have homesteadjointhomestead as his
interest, asto the heher, so as which ownsprotectwith

beingin fromproperty,heir of his father the homestead
to the his in-his creditors of ownby paymentsubjected

theThis must be inquestiondividual debts. answered
negative.

lands,in a in the of“The of homesteadestate widow
seized, a life es­died is conditionalher husbandwhich

the chil­right of oftate, joint occupancyto thesubject
during minorityhusband the of thedren of the deceased

thatcondition,uponthereof. The estate isyoungest
it be surrendered or abandoned.”voluntarilyshall not
(Jones 27).Gilbert, claimed, that theIll. It cannot be135v.

homestead,abandoned the becausesurrendered orwidow
house to be taken care ofdaughter’sto- hershe went

sickness, and rented the homesteadduring placeher last
itabsence, enoughorder income fromduring gether in to

(Walters People, 18to the of her sickness. v.pay expenses
194; 456; Hagerty Hagerty,Browning Harris,Ill. 99 id. v.v.

655).149 id.
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in feeanhavinghead the estatefamily,Where the of
home­of thedies, rightin thethe homestead premises,

ofsurviving operationthe bystead devolves wifeupon
her estateA life carved out of the fee forlaw. estate is

orinterestof homestead. The heirs take a reversionary
estateremainder, termination of thetheexpectant upon

(Browning v.life thefor and for created statute.years by
Harris, supra; Kitterlin Milwaukeesupra; Gilbert,Jones v. v.

243).647; id.Merritt,Mechanic’s Ins. Co. 134 Ill. Merritt v. 97
will,If there is no the homestead are vestedpremises

heirs,in the ofsubject rightto the estate orparticular
life, Theoccupancy givenfor which is to the widow.

act,Partition theinto force in 1874 afterwhich went
1873,Homestead act which went in expresslyinto effect

provides heirs,for the ofpartition premises, byinherited
(Merrittto and thesubject dower estate of homestead. v.
2921).supra;Merritt, 3 Starr & Cur. Stat.—2d ed.—p.

The interest of the heir may be levied and soldupon
subject to the homestead right, the home­especially when
stead has not assigned.been We see no reason thewhy

aappellant, as judgment creditor, levycould not upon
and sell the interest Ogle,of Alexander to thesubject

rightshomestead of Ogle. Schultz,Mrs. In Hartman v. 101
Ill. it437, held,was that saleno can be maderightfully
of the homestead theby administrator of the deceased

debts,householder to hispay the does notpropertywhen
exceed in $1000.00,value until the in ofexemption favor
the widow and minor children has been in some mode
terminated; and that homestead,the exceed­when not

ining value, cannot be the$1000.00 even sold tosubject
homestead right. held,But it has never been that a judg­

againstment one of the heirs be againstcannot enforced
interest,his undivided to ansubject nnassigned right of

inhomestead the widow. on Homestead and(Waples
652;Ex. p. Seinsheimer, 356;Hartes v. 67 Tex. Thompson

573).on andHomestead Ex. sec.
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The widow, being the household,head of the theowns
homestead estate herduring life and until the youngest
child becomes twenty-one word,old. Theyears “house­
holder,” means head,the or person, chargewho has the
of the' andfamily, does not to the subordinateapply
members or inmates of the household. on(Thompson

45;Homestead and Ex. sec. onWaples Homestead and
58).Ex. p. 51,It was Scott,held in Zander av. 165 Ill. that

householder may not family;be the head of anecessarily
but in that case it appeared that husband and wifethe
lived together, children,and had and the thewife owned
fee of the homestead held,and it thatproperty; was she
was a householder ahaving not thefamily, although
head of the family. The signification, however,ordinary
of a is,householder that such a is the head ofperson
the family, upon whom the other aremembers dependent.
The family, within the meaning law,of the Homestead
consists of those members of the household, are de­who
pendent upon the householder for or tosupport, whom

(Holnbackthe Wilson,householder owes some duty. v. 159
148).Ill. homestead,To aconstitute there must be a

householder and a family. There cannot be house­two
holders. If Ogle household,Mrs. was here thethe head of
or householder, son,the Alexander,her becould not also
the head of the family householder, thoughor the even
he lived awith his mother of the time. Itpart certainly

said,cannot that, own,be ahaving of hisfamily whom
he supported a andby operating distant independent
farm, he relationoccupied any of so far asdependence,
his mother was concerned.

If OgleAlexander had a homestead in these premises,
then as homestfead,his mother also had a each bewould
entitled ato have homestead set But separateoff. two
homesteads, described,thus laid off and cannot exist in

(Murchisonthe same land at one the time.and same v.
79).Plyler, Moreover,87 N. aC. homestead involves pres­

rightent of Mrs. life tenant,Asoccupancy. Ogle was
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butshe right occupancy,was entitled to the ofpresent
as rever­Alexander a remainder-man orOgle onlywas

thesioner, attach untilhis could notright of occupancy
inofof the life The lawexpiration provisionsestate.

a areference to homestead do not to remainderapply
(Murchison supra).Plyler,adependent upon life estate. v.

aBoth the and the cannot havewidow remainder-man
(Merrifteldin Merri­homestead the same tract of land. v.

526).field, 82 Ky. Hor c?m a homestead be occupied jointly
another thatperson,with so as both shall have estates

(Cornishof homestead within the meaning of the statute.
501).490; KyleFrees, Wills,v. 74 Wis. v. 166 Ill.

Freeman, Executions,in his onwork “The home-says:
right,stead if any exists, is in the holder the estateof

in possession. Hence, remainder-man,a reversioner or
because his estate is the existence ofincompatible with
a fact,homestead in cannot secure its fromexemption

(1forced sale by claiming it as a Freemanhomestead.”
242).Exécutions,—2don in hisWaples,ed.—sec. work

on Homestead and Exemption, says: the death of“Upon
father,the the mother succeeds to the of theheadship

644).family.” (Waples on Homestead and Ex. p.
Frees,In Cornish supra,v. a father entered into posses­

sion and,of certain premises, dying, devised them to his
life,forwidow and on her death to his sons. One oftwo

sons,the an adultbeing havingand a wife, lived with
his wife theupon premises, mother,and his his father’s
widow, thereon;also lived held,and it thatwas the son

notdid have a homestead in the but inpremises, pos­was
mother;session under and with his and that he and his

wife did not “own and occupy” premisesthe in the sense
of the law,Homestead but held under thepossession
widow, who remained in after herpossession husband’s

will;death and had a life estate under his it was there
“Asaid: homestead becannot held with another.”jointly
Kyle Wills, supra,In held,v. thatrecentlywe have the

estate of widow,homestead theupondevolves by opera-
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tion law, husband,of eo instanti the death of herupon
and the the and childrencontinues for benefit of widow
until age;the becomes of butyoungest twenty-one years
that children,this benefit does not extend to married

So, here,having and Alex-families homes of their own.
ander inOgle had no homestead the occupiedpremises
by mother,his entitled his interest to exemptionwhich
from execution sale.

consideration,are thatsay,We not to theprepared
for Oglewhich the interest of Alexander was purchased
by the At the timeappellant, inadequate.grosslywas

worth,sale, mortgageof the and it thelevy was not with
it, the con­upon according$500.00more than about to

this,to it attention of the In addition wasappellees.
time,that homestead.to the widow’s dower andsubject

It true,is that of consideration some­inadequacy will
settingtimes a in aside ajustify equity judicialcourt of

sale, when such isinadequacy coupled with circumstances
(Parker 376;Shannon,of 137 Ill.irregularity or fraud. v.

633).547;May, Dawson,Bach Bullen 139 id.v. 163 id. v.
bar,But, ofin the case at there no circumstanceswere

if con­sale,fraud the even theirregularity attendingor
deedinadequate.sideration The sheriff’stherefor was

Moreover, Alex­not, therefore, appellee,was invalid.
cross-bill, equities,ander orOgle, setting up anyfiled no

case,that asasking the sale be set aside. The presented
record,the an bill for and theby ordinary partition;is

title un­thatmerely up, complainant’sanswer sets the
void, the defendant isder the sheriff’s deed becausewas

theclaimed to -had a homestead in whichpremises,have
cannot be sustainedwas not set off to him. This claim

under the facts of this case.
reversed, and theisThe decree of the circuit court

proceedingscause is remanded to that court for further
herein expressed.in theaccordance with views

and remanded.Beversed
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Phillips, dissenting:Mr. Chief Justice
ainterest ofholds that theopinionTo the extent this

right ina of homesteadtenant in common supportwill
in I concur.one of the the cannotpremisesco-tenants

It hasconflicting.arequestionOn this the authorities
a rightinheld that an estate common supportbeen will

Iowa,Vermont,in inof homestead one of the co-tenants

Texas, Kansas, and WhilstHampshireNew Arkansas.
same, generalnot the thethe statutes of States arethose

inthey righton sustain the of homesteadprinciple which
is,a enforcedthat such berightco-tenant whilst cannot

him,to a or thirdholding yethostile co-tenant one under
co-tenant, questionnor a to ac-persons, rightcannot his

aquire longinterest in the as hishomestead soproperty,

co-tenant is allowed to all his andenjoy rights privileges
in such and noproperty, third should beperson permitted
to avail himself of the of for gain.law his ownco-tenancy
That an estate in common will not asupport right of

ahomestead in co-tenant in Massachusetts,has been held
California, Minnesota, Wisconsin, Louisiana and Michi-
gan. The reasons given for the latter areview usually
the interest,ofimpracticability assigning such and ab-

ofsence statutory in the courtpower to do so.
The first section theof actExemption theprovides

householder is lot,entitled to the farm etc.,or owned or
possessed and as aoccupied residence. interestWhatever
is possessed,so owned or in order to constitute the home-

itstead must be of some ofspecific portion capable being
bounds,set metes and thatapart by it may separatedbe

thatfrom which is not Theexempt. thatprovidesstatute
the homestead setmay directed,be off in the method there
but beit would impossible anyto ofapply the methods

bydeclared the statute to an estate in common. The ten-
ant in common owns innothing severalty, noand part

be offcould set to him which did not belong equally to
Ifhis co-tenants. legislaturethe intended to include ten-

in beingants common as entitled to a homestead in lands
110-9
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held, settingso a ofmethodthey providedwould have
off the same. of the act the “home-By the first section
stead, therein,and all and title shall beright exempt

from attachment, or execution sale forjudgment, levy

debts,the of other and from thepayment his or purposes,
devise,laws of as here-descent andconveyance, except

certain,inafter andfixing qualitiesthusprovided.” While
rights homesteads, the is as toattaching to statute silent
the held in commonright attachinghomestead to lands
by in this thoseBeing respect,two or more tenants. silent

in supportStates which hold that an estate common will
righta neces-of in of the co-tenants musthomestead one

take it. It cannot besarily add to the statute and from

free from if it cannot beconveyance, par-the of forlaws
betitioned it Thatmaythe co-tenant have sold. would

act,a violation the the and wouldof and ofspirit words
take aone and of homestead.away rights qualitiesof the

inIf it should be interestsought to set off the co-tenant’s

the statute,manner the the homestead soprescribed by

havingset off at the co-tenantmight bybe once defeated
It ren-partition made, or if it could not be divided.sold

ders to the statute whichnecessary the addition of words
gives a in lot or possessedhomestead the farm or owned
and a If a farm or lot is ownedas residence.occupied

has an interest therein.by householder,the no one else

not, leg-it attach. TheIf is then the homestead cannot

a case of this charac-islature has made no forprovision
arise,ter, hardshipsit do so. Ifand is not our toprovince

shall meetlegislation whichthey may bybe remedied
interpretationall The bestthe of such cases.exigencies

itto limit to cases ofgivenwhich can be this statute is

orownership possession.sole
e 300, aHilyard, 43 Ill. similarIn the cas­ Tomlin v.of

decidedthe case wasbefore this court andquestion was
beenhomestead, there hadbecausesustaining rightthe of
Theaby possession.a followed severalparol partition

I herein have written.reasoning that case sustains what


